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Scent marketing is as old as a realtor baking cookies in a house up for sale and as new as Oscar 

Mayer’s “bacon” alarm clock.  Harnessing the primal power of smell represents a final frontier 

of subliminal advertising.  It calls to mind The Hidden Persuaders, Vance Packard’s 

groundbreaking book about deceptive advertising industry techniques, first published in 1957. 

Appealing to our sense of smell excites marketers because smells trigger an immediate emotional 

response from a consumer, precisely the type of response that might make one buy without 

thinking.  “With all other senses, you think before you respond, but with scent, your brain 

responds before you think,” per Pam Scholder Ellen, a Georgia State University marketing 

professor. 

When scent marketing moves beyond the smell of specific articles for sale and extends into the 

ambient environment, the legalities of this new and old marketing phenomenon become more 

murky and untested.  Due to the autonomous nature of our olfactory sense, we can be oblivious 

to how ambient fragrances affect our physical and emotional reactions to scent stimuli. 

This article explores the advent of scent marketing in commercial zones and spaces and the legal 

treatment it may receive if and when serious disputes arise regarding its efficacy. 

The Classic Hierarchy of Senses 

To understand smell in the context of our other senses, a brief philosophical digression is 

explanatory.  In the hierarchy of senses, smell differs profoundly from sights and sounds.  Sight 

and hearing are considered to be “spiritual senses.” Historically, the most noble and privileged 

sense is sight, per Plato and Aristotle.  In contrast, Martin Luther believed that hearing occupies 

the premier sense position, citing biblical passages such as “[h]e that hath ears to hear, let him 



 

hear … .”
1
 Sight and sound are “directly linked to the higher human capacity for ethical thought 

and higher reasoning.”
2
 

Tastes and smells, on the other hand, tend to be associated with our lower “animal” 

instincts.  Moral judgments are often cloaked with smell metaphors, such as Hamlet’s 

observation that “something is rotten in the state of Denmark.”  Our sense of smell is also 

associated with a form of intuition, as in “smelling a rat.”  Smells engage the function of the 

amygdala, that almond shaped portion of the brain responsible for the processing of emotions.  In 

other words, we give much less “thought” to our sense of smell, but instead let it serve 

instinctual purposes. 

 

Odors, Emotions, and the Brain 

Without consciously recognizing it, we inhale and process scents constantly.  On average, you 

breathe 20,000 times a day, and with each breath invite new olfactory stimuli into your mental 

world.  Recent research indicates that your olfactory system can discriminate among and 

between at least one trillion different smells.
3
 

We are probably all acquainted with the “Proustian” effect, i.e., of the floodgate of memories 

triggered when the novelist Marcel Proust ate a madeleine (a small sponge cake) dunked in 

tea.  For research scientists studying consumer psychology, the ability of a scent to trigger 



 

secondary associations is known as a “superadditive” effect.  This latter term applies to “scent’s 

ability to enhance the imagery value of a memory trace.” 
4
 

In more plain terms, olfactory cues “are hardwired into the brain’s limbic system, the seat of 

emotions, and stimulate vivid recollections” per Professor Gerald Zaltman, author of How 

Customers Think (2003).  Once a scent is embedded in one’s memory, visual cues can cause it to 

be resurrected and “experienced.”  These “memory markers” help promote product 

recall.  Hence, watching a person savor the smell of cup of coffee on TV can cause the viewer to 

experience these same olfactory sensations.
5
  

This is not a surprising result given that “olfaction and emotion are deeply connected by 

neuroevolution.”
6
 The “emotional and associative learning substrates of the brain grew out of 

tissue that was first dedicated to processing the sense of smell.”
7
  As Prof. Rachel Herz, one of 

the leading scientific experts in olfactory psychology, explains: 

[T]he informational significance of emotion and olfaction is functionally the same.  The most 

immediate responses we have to an odor are simple binary opposites: like or dislike, approach or 

avoid.  Emotions convey the same message: approach what is good, joyful, loving; avoid what is 

bad, fearsome, or liable to cause grief.
8
  

Consumer marketing departments have taken these research findings to heart.  In his book 

Emotional Branding (2001), Mark Gobe argues that every brand should have an associated 

smell.
9
  Breathe in, buy more. 

While scent marketing efforts move forward along this path, the “science” of smell lags well 

behind.  The issues are complex, and there is no “rigorous, systematic, and reproducible 

classification scheme for smell.”
10

  Researchers are often forced to rely on high level categories, 

like woody, citrus, floral, or marine, without being able to fragment scents into more minute 

parts.
11

 Humans become quickly acclimatized to scents, with adaptations occurring within 

seconds.  Neuroscientists are now explaining exactly how our olfactory systems “smell” in such 

works as Gordon Shepherd’s groundbreaking book, Neurogastronomy: How the Brain Creates 

Flavor and Why It Matters (2012). 

The complexity of researching scents only increases when we take into account the fact that 

scent associations are rooted in local culture. For example, root beer smells pleasant to most 

Americans; that same aroma is associated with a strong cleaning disinfectant in Great Britain. 

What is Ambient Scent Marketing? 

          The phrase scent marketing is defined as using scents “to set a mood, promote products or 

position a brand.”
12

  While scents most often are primary product attributes (e.g., perfumes and 

deodorizers) or secondary product attributes (e.g., the smell of Ivory soap or Play-Doh), the use 

of ambient scent marketing is growing fast. 

Because scents invade our nasal passageways automatically by virtue of our need to breathe, 

ambient scent marketing is of a different order of magnitude than sight or sound marketing 



 

techniques.  We can more readily control or avoid looking at or hearing marketing messages—

although the ubiquity of sight/sound marketing can make this very difficult as well.  But even if 

unavoidable, sights and sounds are processed by different, more analytical parts of our brains; 

whereas olfaction is “our phylogenetically oldest and most primitive sense.”
13

  

Airlines, hotels, retail stores, and casinos increasingly inject scents—sensory signatures—into 

the environment’s atmospherics, believing this will create positive mood states among 

consumers, which should translate into more favorable store and product evaluations, and 

ultimately, higher sales.
14

 

The first documented use of fragrance to market a brand occurred in 1994 to “provide aromas for 

the Walter Disney World theme park in Orlando, Florida.
15

  The patented scent delivery system 

was developed by a former Lockheed Martin rocket scientist who had become a Walt Disney 

“imaginer.”  Since then, research studies have demonstrated the surprising effectiveness of scent 

marketing.
16

 

 “Customers would spend 40% more time in a scented area of a retail store over an odor 

free area.” 

  “A person’s ability to recall went from 17% to 21%, a 40% increase in ability to recall 

with an introduction of a specific scent.” 

  “85% of all subjects triggered positive nostalgic feelings from specified scented 

products.” 

  “Blood pressure can be reduced through introduction of scent.” 

“Our ability to recognize scents and odors is much greaterthan our ability to recall what we have 

seen.” 

As a leading commercial supplier of scent delivery systems, ScentAir, states that “creating 

distinctive and appealing fragrances is an art.”
17

  ScentAir offers over 1,600 fragrances and “can 

develop the right aroma for your brand.”  In a listing of potential scents, ScentAir identifies the 

scent name, and its family, attributes, and experience.  For example, the scent “orange blossom,” 

is from a floral family, has “warm, sensual, luxurious” attributes, and leads to a “restoring, 

refreshing, euphoric, relaxing, and invigorating” experience.  “Sandalwood” is from a “woody” 

family, has “sensual and exotic” attributes, and leads to an “inviting, relaxing” experience.
18

 

Scent Marketing Meets the Internet, Films and Gaming  

An area still free of ambient scent marketing (for now) is “the ambiance of a human-computer 

interaction.”
19

 Video games and the Internet offer abundant visual and auditory stimuli, but the 

screen environment is thus far devoid of smell.  However, the same technologies that facilitate 

ambient scent marketing are now being applied to add an olfactory “virtual reality” to the 

gaming and Internet experience. 

Patents and recent patent applications demonstrate how inventors and gaming companies are 

staking out exclusive rights for the delivery of evocative smells to our nostrils and olfactory 

systems.  For example, U.S. Patent No. 7,203,417 is directed to claims for a “portable scent 



 

delivery device.”  It describes a scent generator that selectively releases smells, preferably 

through a headset or a mobile telephone.  The scent travels to the user’s nose by diffusion. 

Sony is also seeking scent technology patent rights.  In a published 2013 application, it filed a 

patent application to “Overlay Non-Video Content on a Mobile Device,” U.S. Patent App. No. 

12/554,958.  This invention will allow olfactory content to be overlaid onto the content of video 

games.  As published in the application, it will permit the user “to smell what the actor smells at 

that point in the movie.” 

Injecting smells into the gaming experience is not without its complications, residual scent being 

one of them.  As published in “Method and Apparatus for Computer Controlled Scent Delivery,” 

U.S. Patent No. 13,143,197 (filed as a PCT application on January 7, 2010):  “Residual scent is 

particularly problematic in the case of individual computer gamers, which often play in 

undisturbed spaces, where scents easily linger … the residual scent further contaminates 

additional scents, which may need to be rapidly emitted in line with progress of the game.”  The 

U.S. Patent and Trademark Office will soon issue a patent to solve this vexing game play issue. 

Does Scent Marketing Deliver a “Drug” to Your Nostrils? 

The legal status of scents is still ambiguous under the current body of regulations. Classically, 

bad smells are usually the subject of public or private nuisance lawsuits.  Oftentimes, these 

lawsuits pit homeowners against nearby farms or other foul-smelling business operations.  The 

complaints lodged against a California company producing srirachi, the iconic hot chili sauce, 

are a recent news-generating example. 
20

  

With its goal of emanating pleasant smells, scent marketing occupies a different environment, 

seemingly free of the nuisance suits created by stinky odors.  Closer scrutiny of federal food and 

drug laws, however, reveals that piped-in fragrances in retail stores or other commercial settings 

could readily be defined and regulated as “drugs” under federal law. 

The “drug” designation for ambient scents flows from a plain reading of the definition of a 

“drug” under the Food, Drug and Cosmetic Act of 1938 (“FDCA”), as amended.  Under the 

FDCA, a “drug” is defined as article “intended for use in the diagnosis, cure, mitigation, 

treatment, or prevention of disease in man” as well as “articles (other than food) intended to 

affect the structure or any function of the body of man or other animal.”  21 U.S.C. 321(g)(1)(B) 

and (C). 

The aim of scent marketing is to affect human olfactory systems.  Thus, ambient fragrances are 

intended to affect both the “structure” and “function” an individual’s body, eliciting a 

presumably positive response, at least from a marketing perspective.  However, the same could 

be said of ambient music, which operates through sound pressure affecting our ear drums and 

which equally seeks to alter one’s mood in commerce settings. 

While the FDA does not appear to have singled out ambient scent marketing in its regulatory 

efforts to date, the FDA already defines “aromatherapy” products as “drugs” when they are 

marketed to alter one’s mood or to relieve anxiety.
21

  These statements are disguised medical 



 

statements or “health claims” because they inform the consumer that use of the product will 

promote a better mood.  Similarly, when scent marketing companies promote their fragrance 

products, they emphasize how these scents will affect and elevate a customer’s mood.  In doing 

so, their promotion transforms scents into a potential “drugs” under federal law. 

If scents are classified as “drugs,” the legal ramifications are huge.  Before a “drug” can be 

marketed to the public, it must obtain FDA pre-approval.  None of the scent marketing literature, 

however, appears to acknowledge or even recognize that scent marketing is potentially subject to 

FDA “drug” regulations.  It may be the case that the FDA has never evaluated the metes and 

bounds of its regulatory authority over scent marketers.  If pressed to do so, its guidance 

regarding “aromatherapy” products could provide the script for regulatory action. 

To ensure product safety of scents, some scent marketing companies belong to the International 

Fragrance Association (IFRA) and have pledged to abide by its code of conduct.  IFRA describes 

its role as follows: 

IFRA develops and implements a Code of Practice (the Code) that provides recommendations 

for good operating practice and guidelines on fragrance ingredient safety assessment, and 

includes fragrance safety Standards which may limit or ban the usage of certain fragrance 

materials.  The Code has been utilized worldwide since 1973 and is binding on all members. 
22

 

For now, self-regulation appears to be the operative norm with regard to scent 

marketing.  However, if adverse reactions to ambient scents ever became a health issue, the FDA 

could statutorily intervene and regulate this growing market. 

Does Scent Marketing Lead to Product Liability Exposure? 

Because of the many different consumer olfactory sensibilities that may enter a commercial 

space and inhale an ambient scent, the possibility looms that some members of the public may 

have special allergies or reactions to otherwise seemingly benign scents.  Because the impact of 

scents on our olfactory systems is not well understood, it is theoretically possible that an 

individual’s exposure to scent marketing efforts could lead to some sort of harm or degradation 

of one’s olfactory system.  Under many state laws, harmful scent marketing efforts readily would 

give rise to a product liability claim.  For example, under Washington state law, a product 

liability claim encompasses “any claim or action for harm caused by the . . . marketing . . . of the 

relevant product.”  RCW § 7.72.010(4). 

The fact that a scent could be classified as a “drug” under FDA laws and regulations would 

compound a company’s product liability exposure.  Under Washington state product liability 

law, evidence that the scent marketer did not seek FDA pre-approval for a scent which later 

caused harm to some consumer could be damning evidence.  See RCW § 7.72.050(1) (evidence 

that the product was not in compliance with regulatory standards may be considered by the trier 

of fact in connection with product liability claims). 

For widespread consumer exposure to an “adverse” ambient scent events, class actions could be 

pursued under federal and state civil rules of procedure to define classes subject to such 



 

exposures.  For example, a class might be created of all individuals who visited a certain retail 

store between the hours of “x” and “y” on a given date.  The affected class might be able to seek 

both injunctive and damages relief.  The relief could include medical-monitoring.  If companies 

engaging in scent marketing know or should know that their ambient scents may cause harm to 

certain individuals, they could also be liable for punitive damages in jurisdictions where such 

exemplary damage recoveries are allowed. 

Even though the potential product liability exposure of scent marketers remains ambiguous, 

employees have successfully sued employers for failing to control the scents of co-workers and 

not accommodating allergies to strong perfumes.
23

  As a result, many workplaces now post “no 

scent” policies.  As ambient scent marketing grows, the probability of it triggering some form of 

legal action increases. 

When Does Scent Marketing Become a Deceptive Trade Practice? 

A consumer’s physical inability to avoid or discern ambient scent marketing or process it 

intellectually raises another novel legal issue: when does foisting ambient scents on consumers 

become an unfair and deceptive trade practice? 

Business ethicists are now debating whether “objective ambient scents” within a retail 

environment violate consumer information norms and hence constitute a deceptive trade 

practice.
24

  Objective ambient scents are defined as the “application of ambient scent technology 

with the intention of affecting the attitude and behavior of consumers for the benefit of the 

retailer.”
25

 

Section 5 of the Federal Trade Commission Act (15 U.S.C. § 45) prohibits unfair or deceptive 

acts or practices in or affecting commerce.  An act or practice is deceptive when: (1) a 

representation, omission or practice misleads or is likely to mislead the consumer; (2) a 

consumer’s interpretation of the representation, omission or practice is considered reasonable 

under the circumstances; and (3) the misleading representation, omission or practice is 

material.  Many states embrace these same principles in their consumer protection laws. 

Scent cues raise unique consumer deception concerns.  Olfactory information is mediated 

directly and immediately by the amygdala-hippocampal complex of the brain.  “None of the 

other senses have this direct and intimate connection with the areas of the brain that process 

emotion, associative learning and memory.”
26

 

In the typical visual/aural marketing interaction, both the marketer and consumer understand the 

following: 

 From whom the persuasion attempt comes (advertiser or manufacturer). 

 What product is being sold. 

 How persuasion occurs and what tactics are used or effective. 

Objective ambient scents arguably violate consumer information norms.  The consumer may 

well not know from whom the scent is emanating or what product is being sold.  “Typically, 



 

consumers develop and use perceptual defenses to manage their cognitive capacities so they are 

not overwhelmed by stimuli in the marketplace.” 
27

  This defensive mechanism breaks down as it 

pertains to scent marketing because consumers may not even be aware of the marketer’s 

persuasion efforts. 

 

An even more pointed case can be made for classifying a covert objective ambient scent 

(“COAS”) as a per se deceptive trade practice: 

The key factor that makes COASs different from an objective ambient scent is that it is 

developed to motivate an action or influence below the consumer’s absolute threshold of 

consciousness.  * * * [T]he consumer does not even know that the scent is present and, 

accordingly, cannot engage in any perceptual defenses.  It is important to note that research 

shows that covert ambient scents can affect attitude object likability ratings even though the 

subject is not consciously aware of the introduction of scent to the environment.
28

 

Retailers may be employing objective ambient scents to their own peril.  Because consumers 

respond emotionally to odors, retailers can anticipate an emotional backlash to odors that some 

consumers may find offensive.  An example of a poorly received scent marketing campaign was 

the California Milk Producer Board’s decision to imbue bus shelters with the scent of chocolate 

chip cookies.  The scents were removed in days due to consumer complaints.
29

 

The complaints may not have been that the “cookies” smelled “bad,” but could have stemmed 

from consumers realization that their senses were being invaded without prior consent.  “Once 

consumers perceive they are being manipulated into making a certain choice in a retail store, 

they not only think less of the store they are visiting, but also think more negatively of the source 

of the persuasion attempt and of themselves upon learning that they were deceived or duped 

(which could lower self-esteem).”
30

 

Precedent for regulating subliminal scent marketing already exists.  In connection with 

subliminal advertising, the Federal Communications Commission issued a notice in 1974 on this 

topic.
31

  The FCC defined subliminal advertising as “any technique whereby an attempt is made 

to convey information to the viewer by transmitting messages below the threshold level of 



 

normal awareness.”  The FCC stated that the use of such subliminal advertising techniques is 

contrary to the public interest. 

The growing enthusiasm of marketers for scent marketing must be checked against the cognitive 

inability of consumers to assess this information as they would with respect to visual or aural 

marketing stimuli.  Injecting covert objective ambient scents into retail environments could well 

become a new species of a deceptive trade practice. 

 Conclusion 

Scent marketing activates potent emotions in the consumer.  Smells evoke a “Proust 

phenomenon,” i.e., the “ability of odours spontaneously to cue autobiographical memories which 

are highly vivid, affectively toned and very old.”
32

  Although fragrances have long been 

irresistible as marketing tools, the legalities of widespread ambient scent marketing remain 

untested. 
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