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Labeling of Genetically Engineered Foods: 

A Constitutional Analysis of California’s Proposition 37 

by Lauren E. Handel 

I. Introduction 

On November 6, 2012, California voters will decide whether that state will become the 

first jurisdiction in the nation to require labeling of genetically-engineered foods. The ballot 

initiative known as “The California Right to Know Genetically Engineered Food Act” or 

“Proposition 37” (Prop. 37)
1
 would require genetically-engineered foods to be labeled with a 

statement disclosing that fact. Inherent in the initiative is a policy judgment that consumers have 

a “right to know” if foods they eat are made from genetically-engineered organisms.
2
  Whether 

or not it is wise policy to provide for such a “right to know”—and the vast majority of 

Americans seem to think it is—there are good reasons to believe that Prop. 37 goes about 

achieving this policy objective in a manner that is, at least in part, unconstitutional.  

If Prop. 37 is approved by voters, it is very likely that opponents from the food industry 

immediately will file a lawsuit that seeks to invalidate the law on constitutional grounds. Two of 

the claims most likely to be asserted in such a lawsuit are that Prop. 37 violates food companies’ 

First Amendment rights to freedom of speech and that Prop. 37 is preempted by federal law 

governing the labeling of food products. Regardless of whether Prop. 37 is approved by the 

voters, many of the legal issues it raises will be relevant for other efforts to regulate the labeling 

of genetically-engineered foods.
3
  This article explores the First Amendment and preemption 

issues with Prop. 37 and assesses the arguments available to both supporters and opponents. 

Before discussing the constitutional issues, some background on genetically-engineered foods 

and an overview of what Prop. 37 would require are provided.    

II. Background on Genetically-Engineered Foods 

“Genetic engineering” refers to practices, including recombinant DNA techniques, to 

modify the genetics of plants or animals in ways that would not be possible with traditional 

breeding.
4
 Genetically-engineered foods have been on the market in the United States since 

1994.
5
 An estimated 75 percent of processed foods sold in this country contain genetically-

engineered ingredients.
6
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While proponents of genetic engineering tout its potential benefits
7
 for improving 

agricultural yields, reducing dependence on chemical pesticides, and improving food quality, 

many people are concerned about the safety and environmental risks of eating and growing 

organisms that would not exist in nature. The U.S. Food and Drug Administration (FDA) has 

determined that foods produced through genetic engineering are safe and effectively no different 

than their traditional counterparts.
 8

 Based on this view, FDA has taken the position that the use 

of genetic engineering in the production of food is not material information that must be 

disclosed in the products’ labeling.
9
 The American Medical Association (AMA) also has taken 

the stance that there is no scientific justification for labeling genetically-engineered foods.
10

 In 

contrast to the FDA’s and AMA’s positions, more than 90 percent of the American public 

believe  genetically-engineered foods should be labeled.
11

 The nearly unanimous views of 

Americans are in line with the precautionary approach to genetically-engineered foods taken by 

the European Union and about 22 other countries that require labeling of genetically-engineered 

foods.
12

 The same precautionary approach underlies Prop. 37’s labeling requirements.  

III. What Prop. 37 Would Require 

Prop. 37
13

 would amend California’s Health and Safety Code to require that foods offered 

for retail sale that have been, or that may have been, entirely or partially produced with genetic 

engineering be labeled with a statement disclosing that fact.
14

 As used in the ballot initiative, 

“genetically engineered” means that an organism’s genetic material has been manipulated 

through methods such as “direct injection of nucleic acid into cells” or “fusion of cells . . . in a 

way that does not occur through natural multiplication or recombination.”
15

 Thus, the proposed 

law would not apply to foods produced through traditional plant hybridization techniques. 

If Prop. 37 is enacted, beginning July 1, 2014, genetically-engineered foods that are sold 

at retail in California, subject to certain exceptions, will be deemed “misbranded” unless: 

 For raw agricultural products, the labeling contains the words “Genetically Engineered” 

on the front of the package or, for unpackaged food, on a label appearing on the retail 

display; and 

 For processed foods, the labeling contains the words “Partially Produced with Genetic 

Engineering” or “May Be Partially Produced with Genetic Engineering” on the front or 

back of the package.
16 

In addition, Prop. 37 would prohibit marketers from using the term “natural,” or any 

similar language stating or implying that food is naturally made or naturally grown, in the 

labeling, signage or advertising of genetically-engineered foods and “processed foods.”
17

 The 

inclusion of “processed foods” is significant because it is not limited to foods made with 

genetically-engineered ingredients. As written, the prohibition on “natural” clams applies “if a 

food meets any of the definitions in subdivision (c) [defining ‘genetically engineered’] or (d) 

[defining ‘processed food’] of Section 110808.”
18

 “Processed food” is defined as “any food other 

than a raw agricultural commodity, and includes any food produced from a raw agricultural 
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commodity that has been subject to processing such as canning, smoking, pressing, cooking, 

freezing, dehydration, fermentation, or milling.”
19

 The definition of “processed” does not 

reference genetically-engineered food. To the contrary, it applies to any food that has been 

processed in any way. Thus, there is no logical reading of the measure that limits the ban on 

“natural” claims to genetically-engineered foods. As a consequence, if this provision becomes 

law, only raw, non-genetically-engineered agricultural products could be called “natural” in 

California unless they fit within one of the exemption categories discussed below. 

The following categories of foods would be exempt from Prop. 37’s labeling 

requirements and prohibition on “natural” claims:
 20

 

1. Foods “consisting entirely of, or derived entirely from” animals that have not themselves 

been genetically engineered, even if the animals have been fed genetically-engineered 

food or injected with genetically-engineered drugs; 

2. Foods not knowingly and intentionally grown, raised or produced with genetic 

engineering, provided that the marketer has documentation of this fact;  

3. Alcoholic beverages; 

4. Foods certified as “organic” under federal law; 

5. Foods sold in restaurants or otherwise prepared and packaged for immediate 

consumption;  

6. Processed foods that include genetically-engineered processing aids or enzymes, but no 

other genetically-engineered ingredients; 

7. Until July 1, 2019, foods that contain small amounts of genetically-engineered 

ingredients (i.e., that contain no single genetically-engineered ingredient comprising 

more than 0.5% of the total weight of the product, as long as the product does not contain 

more than 10 such ingredients); and 

8. Medical food. 

If Prop. 37 passes—and if it is not stayed or struck down by the courts—manufacturers, 

retailers, and distributors of food sold at retail in California will have to make some significant 

and potentially costly changes to ensure they comply by July 1, 2014. The most obvious 

implication of Prop. 37 is that food labels and retail displays will have to be changed for many 

foods sold at retail in California. Because an estimated 75 percent of processed foods sold in the 

U.S. contain at least one genetically-engineered ingredient
21

 and because the vast majority of 

corn and soybeans produced in this country are genetically engineered,
22

 chances are that any 

product made with an ingredient derived from those crops would come within Prop. 37’s 

labeling requirement. In addition, for all processed foods (except those in one or more of the 

exempt categories, such as certified organic foods) any language stating or implying that the 

product is “natural” would have to be removed from the label and other marketing materials.
23

 

As of July 1, 2014, if a retailer has products in inventory that are not properly labeled, they 

would have to be removed from the shelves and could not be offered for sale to consumers.
24

 

In order to enforce the labeling provisions, Prop. 37 would impose rather extensive 

recordkeeping obligations. Based on the text of Prop. 37, any food producer or marketer who 
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wants to avoid labeling their products as genetically engineered (or as potentially containing 

genetically-engineered ingredients) would have to generate and maintain extensive records to 

document that their products have not been intentionally produced with genetic engineering. 

That is because the law would presume that foods have been produced with genetic engineering 

unless the manufacturer and everyone else responsible for complying with Prop. 37—i.e., 

everyone in the supply chain from the manufacturer to the retailer—obtains a sworn statement 

from their direct supplier attesting that the food or ingredient has not been knowingly or 

intentionally genetically engineered and that it has been segregated from food that may have 

been genetically engineered.
25

 So, even if a manufacturer has no reason to believe that its 

product is made with genetically engineered ingredients, to avoid labeling the product, “May Be 

Partially Produced with Genetic Engineering,” the manufacturer would have to obtain an 

affidavit from each of its ingredient suppliers, maintain those records with some tracking system 

linking affidavits for particular lots of ingredients to the batches of finished products produced 

with those ingredients, and provide a similar affidavit to its customer, which would have to do 

the same thing until the product reaches the retailer. 

Although violations of Prop. 37 would be difficult to police, the consequences for 

noncompliance would be serious. Foods offered for retail sale in California that do not comply 

would be deemed “misbranded.” It is illegal to manufacture, sell, offer for sale, store or deliver 

“misbranded” food.
26

 Violators are subject to criminal or civil prosecution, and the product may 

be seized or embargoed by the state.
27

 Violations of Prop. 37’s requirements also would be 

deemed “unfair or deceptive acts” in violation of California’s Consumer Legal Remedies Act, 

which permits private citizens to sue individually or through a class action for compensatory 

damages, injunctions, and punitive damages.
28

 Significantly, to bring such a suit, plaintiffs would 

not have to show that they had been damaged by or relied on the defendant’s allegedly deceptive 

label.
29

 Prop. 37 also would allow private citizens to sue violators under the Health and Safety 

Code for injunctions and, if successful, for their costs incurred in investigating and prosecuting 

the action.
30

   

IV. Potential First Amendment Challenges to Prop. 37 

Prop. 37 implicates the First Amendment free speech rights of food manufacturers and 

marketers in two ways: (1) by prohibiting certain speech—i.e., “natural” claims; and (2) by 

compelling certain speech—i.e., a disclosure that a product is “Genetically Engineered,” 

“Partially Produced with Genetic Engineering” or “May Be Partially Produced with Genetic 

Engineering.” The First Amendment protects the interest in speaking, as well as the interest in 

not speaking.
31

 Yet, not all speech is protected equally under the First Amendment. Commercial 

speech, like the labeling and marketing speech targeted by Prop. 37, is protected under the First 

Amendment; however, it is less protected than other kinds of speech.
32

 The degree to which 

commercial speech is protected depends on the nature of the government’s regulation. 
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A. Applicable First Amendment Standards 

Three different standards might govern a court’s First Amendment review of Prop 37. In 

order from most to least protective of speech rights (or, alternatively, from least to most 

regulation friendly), they are: (1) heightened scrutiny for content-based regulations under Sorrell 

v. IMS Health Inc.;
 33

 (2) intermediate scrutiny for commercial speech restrictions under Central 

Hudson Gas and Electric Corp. v. Public Service Commission of New York;
 34

 and (3) rational 

basis review for compelled commercial speech under Zauderer v. Office of Disciplinary Counsel 

of the Supreme Court of Ohio.
 35

 

1. Heightened Scrutiny for Content-Based Regulations 

In IMS Health, which was decided just last year, the Supreme Court made clear that 

regulations of commercial speech are subject to heightened scrutiny under the First Amendment 

if they target commercial speech based on its content. Although, in general, regulations of 

commercial speech are scrutinized less strictly than regulations of other types of expression, the 

Court held in IMS Health that, “[t]he First Amendment requires heightened scrutiny whenever 

the government creates a regulation of speech because of disagreement with the message it 

conveys. . . . Commercial speech is no exception.”
36

 When the government regulates speech 

“because of disagreement with the message it conveys,” the regulation is considered content-

based and subjected to heightened judicial scrutiny.
37

 In contrast, the government is given more 

leeway to impose content-neutral regulations on speech—i.e., regulations that are “justified 

without reference to the content of the regulated speech.”
38

 The justification for the regulation is 

the most important consideration. Thus, a regulation that targets commercial speech of a 

particular content is permissible if it is has the content-neutral purpose of preventing consumer 

fraud or deception. However, if a content-based regulation is based on “nothing more than a 

difference of opinion” between the state and the speaker, it is impermissible.
39

 “Content-based 

regulations are presumptively invalid”
40

 and, therefore, the conclusion that a law is content-based 

generally ends the First Amendment inquiry.
41

  

2. Intermediate Scrutiny for Content-Neutral Commercial Speech 

Regulations 

If a regulation of commercial speech has a content-neutral purpose,
42

 it will be analyzed 

under the four-part “intermediate scrutiny”
43

 test of Central Hudson: 

At the outset, we must determine [1] whether the expression is protected by the 

First Amendment. For commercial speech to come within that provision, it at least 

must concern lawful activity and not be misleading. Next, we ask [2] whether the 

asserted governmental interest is substantial. If both inquiries yield positive 

answers, we must determine [3] whether the regulation directly advances the 

governmental interest asserted, and [4] whether it is not more extensive than is 

necessary to serve that interest.
44
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The government has the burden of establishing each of these factors.
45

 

Under the first Central Hudson factor, if speech is inherently misleading or illegal, it is 

entitled to no First Amendment protection and may be banned outright.
46

 But, if speech is only 

potentially misleading, it may be banned only if the deception cannot be cured by requiring a 

disclosure or some other means.
47

 Potentially misleading and other lawful commercial speech 

may be restricted only if the government satisfies the remaining Central Hudson factors.
48

   

To establish the second factor—a substantial interest—the government must show that 

“the harms it recites are real.”
49

 In general, the government’s interest in preventing false or 

misleading labeling is considered substantial.
50

 But the state may not paternalistically assume 

that consumers are unthinking and likely to be misled.
51

 Rather, the state needs sufficient 

evidence showing that the speech it seeks to suppress is likely to deceive or confuse.
52

 

With regard to the third factor, the government must demonstrate that the regulation 

directly advances its interest by presenting evidence that the speech restriction will “in fact 

alleviate [the harms] to a material degree.”
53

 Again, the state must have evidence and cannot rely 

on “mere speculation or conjecture.”
54

 

Finally, to establish the fourth factor, the government must show that it could not 

“achieve its interests in a manner that does not restrict speech, or that restricts less speech.”
55

 

Although it need not show that the regulation is the least restrictive means possible to achieve its 

purposes,
56

 the state must demonstrate that there is a “reasonable fit” between the regulation and 

the government’s interests.
57

 This means that the government may not “disregard[] far less 

restrictive and precise means,”
58

 such as requiring disclosures that could prevent consumer 

confusion. Because there is a preference in the First Amendment for “more disclosure, rather 

than less,”
59

 where additional speech would cure the potential deception, suppression of 

potentially misleading speech is unconstitutional.
60

 

3. Rational Basis Review for Compelled Commercial Speech 

Because of the First Amendment’s preference for more, rather than less information, the 

Supreme Court has applied a more relaxed “rational basis” standard of First Amendment scrutiny 

to regulations that compel commercial speech for the purpose of preventing consumer 

deception.
61

 In Zauderer, the Court held that government may require commercial speakers to 

make “purely factual and uncontroversial” disclosures that are “reasonably related to the State’s 

interest in preventing deception of consumers,” as long as the requirements are not “unjustified 

or unduly burdensome.”
62

 This more lenient, regulation-friendly standard is justified on the 

ground that a commercial speaker has only a “minimal” constitutionally-protected interest in not 

providing a factual disclosure.
63

 Although the First and Second Circuits have applied the 

Zauderer standard where the asserted state interest was unrelated to preventing consumer 

deception,
64

 the Supreme Court has since reaffirmed that the Zauderer’s “less exacting scrutiny” 

applies when a state’s disclosure requirement is “directed at misleading commercial speech.”
65

 



7 

 

Where it applies, the Zauderer standard is more permissive of speech regulations than 

Central Hudson in two significant respects. First, the state need not come forward with evidence 

proving consumers are likely to be deceived by the targeted speech, as long as the possibility of 

deception is “self-evident.”
66

 Second, there is no requirement for the government to establish that 

the regulation is no more extensive than necessary. Rather, it need only show that there is a 

reasonable relationship between the government’s purpose and the means employed to achieve 

it.
67

 

B. First Amendment Analysis of Prop. 37’s Prohibition on “Natural” Claims 

From a First Amendment standpoint, Prop. 37’s prohibition on “natural” claims is its 

most problematic provision. Because the provision bans—rather than compels—commercial 

speech, it would have to survive at least intermediate scrutiny under Central Hudson. There is an 

argument, however, that Prop. 37’s ban on “natural” claims is content-based and, therefore, must 

meet the heightened scrutiny of IMS Health. Under either test, the provision is unlikely to 

survive a First Amendment challenge. 

The prohibition on “natural” claims clearly targets a particular content of speech—i.e., 

that which states or implies that a product is “‘natural,’ ‘naturally made,’ ‘naturally grown,’ ‘all 

natural,’ or any words of similar import that would have a tendency to mislead any consumer.”
68

 

What is important, however, is not whether measure targets speech of a particular content, but 

rather whether it has a content-neutral justification. As evidenced by the quoted language of the 

provision, the justification for the prohibition on “natural” claims is that such claims “have a 

tendency to mislead” consumers.
69

 Prop. 37 also contains the finding that “labeling, advertising 

and marketing of genetically engineered foods using terms such as ‘natural,’ ‘naturally made,’ 

‘naturally grown,’ or ‘all natural’ is misleading to California consumers.”
70

 Presumably, the 

concern is that “natural” claims will cause consumers to believe mistakenly that a food product 

has not been genetically engineered. If the state could prove that it has a legitimate interest in 

preventing such deception—perhaps consumer surveys would show that consumers are likely to 

believe that foods labeled “natural” have not been genetically engineered—that might provide a 

content-neutral justification for prohibiting natural claims with regard to genetically-engineered 

foods.   

But, as already discussed, the ban does not apply only to genetically-engineered foods; it 

also applies to processed foods. It is implausible that the state could prove that it has a real 

interest in preventing consumers from being deceived by “natural” claims on processed foods of 

all kinds, including minimally-processed, non-genetically-engineered foods (for example, frozen 

fruits and vegetables, or milled non-genetically-engineered grains). The purpose for prohibiting 

“natural” claims for processed foods would seem to be that the state disagrees with food 

manufacturers about whether such processed foods are, in fact, natural. Thus, at least with regard 

to processed foods, the prohibition on “natural” claims likely would be characterized as content-

based and presumptively invalid.  
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Even if the ban on “natural” claims is not deemed content-based, it is unlikely to survive 

the Central Hudson test. With regard to the first prong of Central Hudson, it is unlikely that 

California could establish that “natural” claims are inherently deceptive for all foods to which the 

prohibition would apply. At most, “natural” claims might be potentially misleading in that they 

might cause consumers to believe that genetically-engineered foods or highly-processed foods 

were produced with traditional, natural methods or ingredients. Because “natural” claims are not 

inherently misleading, the state would have to satisfy the remaining Central Hudson factors by 

proving: (1) that it has a substantial interest; (2) that the prohibition directly serves that interest; 

and (3) that the prohibition is not more restrictive of speech than necessary.
71

   

The analysis of whether the state has a substantial interest and whether the prohibition 

directly serves that interest is essentially the same as the issue of whether the state has a content-

neutral justification for prohibiting “natural” claims. The state might be able to show (assuming 

it has evidence) that that there is a problem with consumers being misled by claims that 

genetically-engineered foods are “natural” and that eliminating such claims would prevent the 

confusion. But, it is unlikely to show that there is a “real problem” with consumers being misled 

by “natural” claims on processed foods that are obviously processed or that—with regard to 

minimally processed, traditional foods—that people commonly would think of as natural. The 

idea that consumers need to be protected from “natural” claims because they cannot tell whether 

or not a processed food is processed or natural, particularly given the ingredients listing required 

to be included on food labels, reeks of paternalism that the First Amendment forbids.
72

 

Moreover, even if California could establish that the prohibition on “natural” claims 

directly serves a substantial interest, it likely cannot show that the ban does not restrict speech 

more than necessary. As already discussed, the government may not suppress commercial speech 

if its interests can be served by requiring a disclosure.
73

 Assuming for the moment that the state 

has a substantial interest in preventing consumer confusion about genetically-engineered or 

processed foods labeled as “natural,” the state would have great difficulty demonstrating that 

such interest could not be served by a mandatory disclosure identifying the food as genetically 

engineered or processed, to the extent that such disclosures might be justified and constitutional.  

C. First Amendment Analysis of Prop. 37’s Compelled Disclosure of Genetic 

Engineering 

In analyzing whether Prop. 37’s disclosure requirement is constitutional under the First 

Amendment, the central issue will be whether the labeling of genetically-engineered foods serves 

a legitimate interest in preventing consumer deception. If so, the disclosure requirement likely 

will be reviewed under the more lenient Zauderer rational basis test.
74

 If not, it will be reviewed 

under the intermediate scrutiny of Central Hudson. Moreover, if intermediate scrutiny applies, 

whether labeling of genetically-engineered foods serves an interest in preventing consumer 

deception—or, relatedly, whether it serves a legitimate interest in satisfying the consumers’ 
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“right to know”—will be relevant to deciding whether the regulation satisfies the substantial 

interest prong of Central Hudson. 

There is room for debate as to whether there is a legitimate state interest in preventing 

consumer deception about whether foods have been genetically engineered. Opponents of Prop. 

37 will argue that consumers cannot be deceived by the absence of a “genetically engineered” 

label because FDA has deemed genetically-engineered foods to be not materially different than 

their traditional counterparts.
75

 If there is no material difference between genetically-engineered 

foods and traditionally-produced foods, the opponents of Prop. 37 will argue, the law would 

serve only an interest in satisfying consumer curiosity.   

The interest in satisfying consumer curiosity has been held insufficient to support a law 

compelling commercial speech. In International Dairy Foods Association v. Amestoy, the 

Second Circuit struck down a Vermont law requiring labeling of dairy products that were or 

might have been produced with the synthetic growth hormone recombinant Bovine Somatotropin 

(“rBST”).
76

 Vermont’s stated interest in requiring the disclosure was “strong consumer interest 

and the public’s ‘right to know’.”
77

 According to the court, Vermont did not assert an interest in 

the health or safety of the dairy products. Characterizing the state’s interest as one in satisfying 

mere “consumer curiosity,” the court held that Vermont failed to meet the substantial interest 

element of Central Hudson.
78

 In so holding, the court relied on the fact that FDA had conducted 

“exhaustive studies” and determined that “rBST has no appreciable effect on the composition of 

milk produced by treated cows, and that there are no human safety or health concerns associated 

with food products derived from cows treated with rBST.”
79

 Based on its finding that the “record 

in this case contains no scientific evidence from which an objective observer could conclude that 

rBST has any impact at all on dairy products,” the court held that “Vermont could not justify the 

statute on the basis of ‘real’ harms.”
80

 The court also noted that it was “aware of no case in 

which consumer interest alone was sufficient to justify requiring a product’s manufacturers to 

publish the functional equivalent of a warning about a production method that has no discernible 

impact on a final product.”
81

 

Although the Amestoy decision will not be binding precedent on a California court 

considering the constitutionality of Prop. 37, its reasoning may be persuasive because of the 

factual parallels between the cases. As it did with rBST, FDA has determined that labeling of 

genetically-engineered foods is not required because they are safe and not materially different 

than foods produced without genetic engineering.
82

 Like the Vermont law at issue in Amestoy, 

Prop. 37 is motivated primarily by an interest in the consumers’ “right to know” how their food 

was produced so that they can decide what they want to buy and eat. Although Prop. 37 contains 

findings that suggest an interest in human health, so far the weight of scientific evidence for 

genetically-engineered foods on the market indicates that they are safe.
83

 Therefore, it will be 

difficult to demonstrate a “real” concern with the safety of genetically-engineered foods. Prop. 

37 also contains findings about harms for the environment and for the organic foods industry 

associated with cultivating genetically-engineered plants.
84

 However, the main thrust of those 
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findings is that California consumers “should have the choice to avoid purchasing foods” the 

production of which can lead to such harms.
85

 For these reasons, a court considering Prop. 37 

could find that the state’s only interest is in satisfying consumer curiosity and, therefore, that it 

has no substantial interest in preventing consumer deception or otherwise. 

Thus, if a court is to find that mandatory labeling of genetically-engineered foods is 

constitutional, it will have to reject the Second Circuit’s view that the public’s “right to know” is 

based merely on “curiosity” about immaterial facts. That more than 9 out of 10 Americans 

believe genetically-engineered foods should be labeled
86

 strongly suggests that the public 

disagrees with FDA’s position that the manner in which food is produced is immaterial. The 

survey data suggest that consumers care deeply about how their food was produced and want to 

be able to make purchasing decisions that reflect their personal values, even if those values are 

not supported by existing science or federal policy. 

In defending the governmental interest in supporting consumers’ “right to know,” the 

state might argue that requiring disclosure of genetic engineering is consistent with the First 

Amendment. The First Amendment protects not only the right to speak, but also the right to 

receive information. The Supreme Court has held that the “right to receive information and ideas, 

regardless of their social worth, . . . is fundamental to our free society.”
87

 Moreover, a regulation 

compelling labeling of genetically-engineered foods is consistent with the First Amendment 

preference for more information, rather than less, and the principle that commercial speakers 

have only minimally protected constitutional rights in not providing factual information about 

their products.
88

 Finally, a law that facilitates consumer decision-making based on individual 

views about what information is material is consistent with the First Amendment’s rejection of 

government paternalism
89

—i.e., the government should not decide for consumers what 

information is material to their purchasing decisions. Whether or not a court would accept these 

arguments and find that consumers’ “right to know” may trump the commercial speech rights of 

food companies remains to be seen. 

V. Potential Federal Preemption Challenges to Prop. 37 

In addition to the First Amendment challenges Prop. 37 likely will face if it is passed by 

voters, opponents of the measure will seek to invalidate the measure on the ground that it is 

preempted by federal food labeling laws. Specifically with regard to food labeling, the Food, 

Drug, and Cosmetic Act (FDCA),
 90

 the Federal Meat Inspection Act (FMIA)
91

 and the Poultry 

Products Inspection Act (PPIA)
92

 all contain provisions expressly preempting conflicting state 

requirements. Under the FMIA and the PPIA, the U.S. Department of Agriculture’s (USDA) 

Food Safety Inspection Service has primary authority for regulating labeling of meat and poultry 

products,
93

 including products containing more than three percent raw meat, at least two percent 

cooked meat or poultry, or at least 10 percent cooked poultry skins, giblets or fat.
94

 All other 

food products fall within the jurisdiction of FDA pursuant to its authority under the FDCA.
95

 

Because of differences in these federal laws, Prop. 37 is likely preempted to the extent that it 
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would regulate the labeling of meat and poultry products; but it is likely not preempted with 

respect to labeling of other foods. 

Federal preemption doctrine is based on the Supremacy Clause of the U.S. Constitution,
96

 

which invalidates state laws that “‘interfere with, or are contrary to,’ federal law.”
97

 State law 

may be preempted by federal law in three ways: (1) express preemption stated in a federal 

statute; (2) implied preemption where federal law fully occupies a regulatory field leaving no 

room for state regulation;
98

 or (3) implied conflict preemption where it would be impossible for a 

private party to comply with both the state and federal requirements,
99

 or where state “law stands 

as an obstacle to the accomplishment and execution” of Congress’s objectives.
100

 In determining 

whether federal law preempts state law, courts “start with the assumption that the historic police 

powers of the States were not to be superseded by the Federal Act unless that was the clear and 

manifest purpose of Congress.”
101

 Where the federal government regulates an area traditionally 

within the states’ police powers, the presumption against preemption requires a narrow reading 

of express preemption statutes.
102

 Regulation of food marketing and labeling historically have 

been the province of the states and, therefore, are assumed not to be preempted unless Congress 

clearly intends otherwise.
103

 

Preemption issues with respect to food labeling most often arise in the context of private 

claims brought under state statutes and common law causes of action alleging that labeling of 

food products is fraudulent or deceptive. Federal law preempts state law requirements arising 

from such claims the same as it preempts state law requirements codified in statutes or 

regulations.
104

 A state law requirement may be preempted whether it imposes an affirmative 

obligation or prohibits certain conduct.
105

 

A. Preemption Analysis under the Federal Meat Inspection Act and Poultry 

Products Inspection Act 

The preemption provisions in the FMIA and PPIA state, in relevant part: “Marking, 

labeling, packaging, or ingredient requirements in addition to, or different than, those made 

under this chapter may not be imposed by any State . . . .”
106

 In deciding whether state law 

imposes a requirement for meat or poultry product labeling “in addition to, or different than” 

federal law, courts have found state requirements preempted even when the subject matter of the 

state requirements is not addressed in any provision of the FMIA or PPIA or USDA 

regulations.
107

 The rationale for federal preemption of state labeling requirements for meat and 

poultry products is especially strong because USDA must pre-approve labels for such 

products.
108

 Because the labels must be approved by USDA, courts have found that state law 

claims challenging the labels are necessarily preempted.
109

 In particular, “[b]ecause the [USDA] 

pre-approval process includes a determination of whether the labeling is false and misleading,” 

state law claims alleging that USDA-approved labels are false or misleading are preempted.
110

 

The pre-approval of labels by USDA is a significant difference in the federal labeling regime for 

meat and poultry products compared to other food products, for which no approval is required. 
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Given the broad federal control of labeling for meat and poultry products, Prop. 37 

challengers would have a strong argument that the law would be preempted by the FMIA and 

PPIA to the extent it would regulate the labeling of such products. Although Prop. 37 exempts 

from its labeling requirements “[f]ood consisting entirely of, or derived entirely from, an animal 

that has not itself been genetically engineered,”
111

 that exemption would not apply to a great 

many products regulated by USDA that are not “entirely” from an animal because they contain 

other, non-animal-based ingredients. Prop. 37 would impose requirements “in addition to [and] 

different” from federal requirements
112

 because it would require labeling of genetically-

engineered meat or poultry products whereas no such requirement exists in federal law. In 

addition, Prop. 37 would impose different requirements in direct conflict with federal law in that 

it would prohibit “natural” claims on minimally-processed meat and poultry products that would 

be permitted and pre-approved by USDA. For these reasons, Prop. 37 likely is preempted by the 

FMIA and PPIA to the extent it imposes labeling requirements for meat and poultry products.  

B. Preemption Analysis under the Food, Drug, and Cosmetic Act 

The Nutrition Labeling and Education Act of 1990 (NLEA) amended the FDCA with the 

intent to “establish uniform national standards for the nutritional claims and the required nutrient 

information displayed on food labels.”
113

 The NLEA added an express preemption provision, 

codified at 21 U.S.C. § 343-1(a), prohibiting state requirements that are “not identical to”
114

 

several enumerated labeling provisions of the FDCA. The NLEA also provided that it “shall not 

be construed to preempt any provision of State law, unless such provision is expressly preempted 

under section [343-1(a)].”
115

 This savings language has been interpreted to mean that “courts 

may not find implied preemption based on any provision of NLEA”; however, state law may be 

impliedly preempted by other parts of the FDCA.
116

 

Courts have found the FDCA to preempt state law only where the state law would require 

different labeling than that permitted or prohibited by the FDCA or its implementing 

regulations.
117

 In contrast, where state law would impose requirements identical to the FDCA—

i.e., where a plaintiff’s claims effectively seek to enforce the FDCA—courts find no 

preemption.
118

 And, where no provision in the FDCA or FDA regulations addresses the subject 

matter of a state law requirement, courts have held that the state law is not preempted.
119

 In this 

last respect, the courts have construed the express preemption provision of the NLEA much more 

narrowly than those of the FMIA and PPIA. Of particular relevance to Prop. 37, several courts 

have held that because FDA has not regulated the use of “natural” claims, states are not 

preempted from doing so.
120

 

Because the labeling of genetically-engineered foods and “natural” claims are not 

addressed in the FDCA or formal FDA regulations, Prop. 37’s requirements for labeling foods 

within the ambit of the FDCA (everything other than meat and poultry) probably are not 

preempted.
121

 That Congress, in the NLEA, specifically enumerated the statutory provisions 

having preemptive effect strongly suggests that state requirements not falling within the 
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enumerated categories are not impliedly preempted.
122

 The listed sections of the FDCA that 

expressly preempt state and local law and their associated regulations say nothing about labeling 

of genetically-engineered foods or the use of “natural” claims.
123

 FDA has issued nonbinding 

guidance on these topics, but has not promulgated any formal regulations. Thus, the same 

analysis that courts have used in finding state law requirements for “natural” claims are not 

preempted should apply to state requirements for labeling of genetically-engineered food. 

Because FDA has not required nor prohibited labeling of genetically-engineered foods, Prop. 

37’s disclosure requirement (with respect to foods other than meat and poultry) should not be 

preempted. 

Only one court has addressed the issue of whether the FDCA preempts state law 

requirements for labeling of genetically-engineered foods. In that case, the U.S. District Court 

for the Central District of California considered whether the plaintiff’s claim seeking to require 

disclosure of genetically-engineered ingredients was preempted by federal law.
124

 In an 

unreported decision, the court held that the claim was preempted because: 

Congress and the FDA have thoroughly regulated the manner in which 

ingredients must be listed on packages, including specifying how oil products 

must be labeled. See, e.g., 21 U.S.C. § 343(i)(2); 21 CFR § 101.4(b)(14). Entering 

an order of the type [plaintiff] seeks would impose a requirement that is not 

identical to federal law, and his prayer for such relief is thus preempted.
125

 

That decision is inapplicable to Prop. 37 because Prop. 37 would not require manufacturers to 

identify ingredients that were genetically engineered. Rather, Prop. 37 would require only a 

statement on the front or back of a package stating that a food is genetically engineered or that it 

has been (or may have been) partially produced with genetic engineering. 

A somewhat better preemption argument under the FDCA might be that, in requiring 

manufacturers to identify products as genetically engineered, Prop. 37 would cause them to 

violate the FDCA’s prohibition against misleading claims. It could be argued Prop. 37 is 

impliedly preempted because the state law requirement is in direct conflict with federal law. The 

argument would be that a “genetically engineered” label would mislead consumers by causing 

them to believe that the food is materially different than—and inferior to—a comparable product 

containing only traditional ingredients. While this argument may have some appeal in light of 

FDA’s position that genetically-engineered foods are no different than their traditional 

counterparts, FDA has stated (albeit in its draft guidance document) that a simple, factual 

statement of the type Prop. 37 would require—i.e., that a food is “genetically engineered”—is 

not likely to be misleading.
126

 Although FDA’s guidance on this issue would not be binding on a 

court, it is some evidence that the agency would not consider the disclosure required by Prop. 37 

to run afoul of the FDCA’s prohibition against misleading claims. 
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VI. Conclusion 

 Whether California voters approve Prop. 37 or not, the policy and constitutional issues it 

raises will continue to be debated and certainly will affect other jurisdictions’ efforts to require 

labeling of genetically-engineered foods and, perhaps, to limit the use of “natural” claims. 

Leaving aside the issue of whether requiring labeling of genetically-engineered foods makes 

good policy sense, there are significant constitutional obstacles in the way of legislation like 

Prop. 37. In particular, laws compelling labeling of genetically-engineered foods may violate the 

First Amendment free speech rights of food manufacturers unless the government can establish 

that they serve a substantial government interest in preventing consumer deception. In addition, 

Prop. 37’s prohibition on claims that genetically-engineered and processed foods are “natural” 

likely violates the First Amendment. Finally, Prop. 37 and other potential state efforts to regulate 

the labeling of genetically-engineered foods are likely preempted by federal law to the extent 

they reach meat and poultry product labels. 
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